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Judicial activism is today a standout amongst the most abused constitutional terms. India 
hones constitutional democracy with accentuation on constitutionalism. This accompanies 
it to high rates of political exercises with abuse of political powers conceded in the 
Constitution by the political on-screen characters. Normally, the court is called upon to 
wear its dynamic stance and decipher theConstitution as it influences the political class. In 
any case, every choice of the courts deciphering the constitution against the political class 
is met with cries of "judicial activism" from one side of the political range or the other. The 
other cry is by all accounts that the courts are infringing into the space of the political class 
subsequently abusing the tenet of political inquiries which is basically an element of 
separation of powers. The paper sees these terms as being abused and makes an expository 
article of the term and judicial mediation into political inquiries in India. It fights that 
courts ought to guarantee the cutoff points of legislative activity under the standards of a 
constitutional democracy, even in the fragile field of inward issues of administrative 
organisations. For this reason, different constitutional provisions and judicial choices are 
inspected. 
 
 
 
 
 

INTRODUCTION 
 

Today legal activism has touched every single part of life 
ranges from human rights issues to upkeep of open streets. 
Legal activism implies the energy of the Supreme Court and 
the high court however not the sub-ordinate courts to 
proclaim the laws as unlawful and void. In the event that it 
encroaches or if the law is conflicting with at least one 
arrangements of the constitution. To the degree of such 
irregularity while pronouncing a law as sacred and void the 
courts don't propose any option measures.  
 

The term legal activism despite its fame to among legitimate 
specialists, judges, researchers and government officials has 
not as of not long ago been given a fitting meaning of what 
the term should mean with the goal that it won't be liable to 
abuse.The impact of this has been a misinterpretation about 
what the term is all about.This thusly makes arrangement of 
definitions about the idea. Despite the fact that definitions are 
typically results of individual mannerisms and it‟s regularly 
affected by the individual observation or world view, a mix of 
different definitions gives a portrayal of the idea.  The Judicial 
Activism as creative, dynamic and law making part of the 
Court with a forward looking mentality disposing of 
dependence on old cases, and furthermore mechanical, 
preservationist and static perspectives. It is the inventive 
perspective through which the court shows force, enter-prise, 
 
 

activity throbbing with the desire of making new and refined 
standards of law. It implies when the Court assumes a positive 
part the court is said to show the „ Judicial Activism‟. There 
are diverse assessments about the root of principle of Judicial 
Activism. A few researchers like Justice M.N. Roy trust that it 
is conceived in 1804 when Chief Justice Marshall, the best 
judge of English-talking world, chose Marbury V Madison. 
However, P.P. Vijayan varies with saying that Marbury V 
Madison is an instance of Judicial Review and not of a 
Judicial Activism. In any case he opines that the legal 
activism has an ancient past in Dr. Bonham’s case in which 
Justice Coke inferred principle of normal equity in the year 
1610. In this setting Dr. Suresh Mane watched that "therefore 
English Courts by its elucidation part expanded the vital 
assurance; in any case, the development of legal activism got 
energy on the dirt ofAmerica under the shadow of first since 
forever composed Constitution."The part of the legal in a 
present day legitimate framework is enormous social 
significance.... Law is in a steady procedure of motion and 
advancement, and however a lot of this improvement is 
because of the sanctioning of the lawmaking body, the judges 
and the courts have a basic part to play in building up the law 
and embracing it to the necessities of the Society. 
 

Paul Mahoney in offering his own particular meaning of the 
idea presents that legal activism exists where the judges 
changed the law from what was beforehand expressed to be 
the current law which frequently prompts substituting their 
own particular choices from that of the chose agents of the 
people. This definition would consider invalid activities or 

International Journal of Current Advanced Research 
ISSN: O: 2319-6475, ISSN: P: 2319-6505, Impact Factor: SJIF: 5.995 
Available Online at www.journalijcar.org 
Volume 6; Issue 9; September 2017; Page No. 6046-6050 
DOI: http://dx.doi.org/10.24327/ijcar.2017.6050.0863 

Article History: 
 

Received 20th June, 2017 
Received in revised form 13th  

July, 2017 Accepted 22nd August, 2017  
Published online 28th September, 2017 
 

Research Article 

Copyright©2017 Indhumathi K. This is an open access article distributed under the Creative Commons Attribution License, which permits 
unrestricted use, distribution, and reproduction in any medium, provided the original work is properly cited. 
 

Key words: 
 

 

Judicial activism, constitutional 
democracy, separation of powers, 
constitutional provisions 

*Corresponding author: Indhumathi K 
Saveetha School of Law affiliated to Saveetha University 

http://www.journalijcar.org
http://dx.doi.org/10.24327/ijcar.2017.6050.0863


International Journal of Current Advanced Research Vol 6, Issue 09, pp 6046-6050, September 2017 
 

 

6047 

choices of the judges given with the end goal of looking for 
the equity in a specific case or to decipher the law in such a 
route as to adjust to social substances along these lines not 
allowing the redress of oversights in the past law of law. 
 

Popular Author SubhashKashyap says, "What has come to be 
called hyper activism of the legal draws its quality, Relevance 
and authenticity from the idleness, inadequacy, nonchalance 
of law and constitution, criminal carelessness, defilement, 
voracity for influence and cash, articulate indiscipline and 
absence of character and honesty among the pioneers, pastors 
and chairmen. Because of this a vacuum was made in which 
the administrative hardware appeared to be absolutely 
defenceless with the debasement in authoritative and official 
fields. The vacuum was filled in by the legal".  
 

An opposite view has additionally been offered that the legal 
activism turns into the most profitable instrument when the 
administrative apparatus stops in a case. Thus, where 
authoritative hardware couldn't have any significant bearing 
to a given circumstance, legal activism gives off an 
impression of being the most important instrument. As such, 
judges ought not be terrified of mediating a specific case on 
the grounds that the law has not been sanctioned by the 
governing body to cover the circumstance. This consequently 
legitimises the use of legal inventiveness in the issue.  
 

Legal Activism in India: The huge component of Indian 
Constitution is fractional detachment of forces. - The precept 
of division of forces was propounded by the French Jurist, 
Montesquieu. It is somewhat received tit India since the 
official forces are vested in the president, Legislative forces tit 
the Parliament and the legal powers in the Supreme Court and 
subordinate courts. The part of division of forces in India is 
straightforward. The three organs of the Government viz. the 
Executive, Legislature and the Judiciary are not freely 
autonomous but rather between conditionally autonomous. 
(The official infringes upon legal power, while selecting the 
judges of Supreme Court and High Courts. So also the 
Judiciary, by its audit control inspects the law go by record 
lawmaking body parliament and the council additionally, 
intercedes in regard of arraignment of the president).  
 

As expressed before, the Judicial Activism tit India would he 
be able to saw with reference to the survey energy of the 
Supreme Court and High Court under Art. 32 and 226 of the 
Constitution especially out in the open intrigue prosecution 
cases. The Supreme Court assumed urgent part in planning a 
few standards openly intrigue suit cases. For example, the 
standard of "supreme risk" was propounded in Oleum Gas 
Leak case. Open Trust Doctrine in Kamalnath Case (1998 I 
SCC .388) and so forth.  
 

Further, the Supreme Court, gave assortment of rules in 
different instances of open intrigue prosecution. eg: Ratlam 
Municipality Case, Oleum Gas Leak Case, Ganga Pollution 
Case and so on. 
 

In India the idea began after an open intrigue case was 
documented under the steady gaze of the incomparable court 
when the then Chief equity P N Bhagwati took an obscure 
case specifically from general society who did not had any 
association for the situation but rather it was only for people 
in general welfare and furthermore was identified with open 
in expansive. Equity P N Bhagwati has said that "One 
essential and key inquiry that goes up against each majority 

rule government, keep running by a run of law is, what is the 
part or capacity of a judge. Is it the capacity of a judge just to 
proclaim law as it exists-or to make law? What's more, this 
inquiry is essential, for on it depends the extent of legal 
activism. The some what English Saxon convention endures 
in the declaration that a judge does not make law; he just 
deciphers. Law is existing and prominent; the judge just 
discovers it. He simply reflects what the governing body has 
said. This is the photographic hypothesis of the legal 
capacity". It is for the judge to offer significance to what the 
lawmaking body has said and it is this procedure of 
understanding which constitutes the most innovative and 
exciting capacity of a judge. In the underlying years of 1950-
67, the Supreme Court received the demeanour of legal 
restriction in which the court gave a strict and exacting 
understanding of the constitution. Judicial survey in India was 
accommodated explicitly in the Constitution. Article 13, 
proviso (1) says that all laws in constrain in the region of 
India instantly before the beginning of the Constitution, in so 
far as they are conflicting with the arrangements containing 
the essential rights, might, to the degree of such irregularity, 
be void. Provision (2) of that article additionally says that the 
State might not make any law that takes away or compresses 
any of the central rights and any law made in repudiation of 
the above order should, to the degree of the contradiction, be 
void. The Constitution likewise separates the administrative 
power between the Centre and the states and restricts both of 
them to infringe upon the power given to the next. Who is to 
choose whether a lawmaking body or an official has acted in 
overabundance of its forces or in repudiation of any of the 
confinements forced by the Constitution on its energy? 
Clearly, such capacity was relegated to the courts. The 
Constitution was condemned by a few individuals from the 
Constituent Assembly to be a potential lawyers‟ heaven. Dr. 
B.R. Ambedkar guarded the arrangements of legal survey as 
being totally important and rejected the above feedback. As 
indicated by him, the arrangements for legal survey and 
especially for the writ ward that gave fast alleviation against 
the edited version of crucial rights constituted the core of the 
Constitution, the very soul of it. The nature and extent of legal 
survey was first inspected by the Supreme Court in A.K. 
Gopalan situation where it acknowledged the rule of legal 
subordination to administrative knowledge. Be that as it may, 
in general it constrained itself and practiced legal restriction. 
The second stage unfurled with the Golaknath case which 
brought about on open clash between the legal and governing 
body. The parliament stated its matchless quality and the 
Supreme Court declared its energy of Judicial Review, which 
brought about a progression of established corrections in 
which the parliament attempted to restrict the energy of 
Judicial audit. In the Emergency of 1975-77, the legal was 
made subservient to the lawmaking body and official. In 
Golaknath case, the Supreme Court gave a remarkable 
judgment, which was unmistakably an instance of Judicial 
Activism. The reason of forcing crisis was the choice of 
Allahabad High Court putting aside the race of Prime 
Minister Indira Gandhi to the LokSabha. The 42nd sacred 
Amendment Act was additionally passed which put new 
impediments on the legal. After the crisis the 44th sacred Act 
was passed which reestablished the judiciary‟s position as it 
had existed before the crisis. In Minerva factories case the 
Supreme Court proclaimed legal survey as a component of the 
essential structure. Since 1980‟s we saw the development of 
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Judicial Activism as an effective instrument in Indian Polity. 
In this way now we find that the Supreme Court is never 
again practicing legal limitation. Be that as it may, actually, it 
has taken up Judicial Activism to such an extent. A court 
shining a different light on an arrangement in order to suit the 
changing social or monetary conditions or growing the 
skylines of the privilege of the individual is said to be an 
extremist court. Hence has brought forth Judicial Activism. In 
the expressions of Justice J. S. Varma "The part of the 
Judiciary in deciphering existing laws as per the necessities of 
the circumstances and filling in the holes seems, by all 
accounts, to be the genuine significance of Judicial Activism. 
 

Present Scenario of Judicial Activism 
 

Recently the Indian legal seems to have turned out to be 
overactive, and is regularly blamed for legal exceed. This 
allegation was normally levelled by legislators or others 
outside the legal framework, until in 2008 it was levelled by 
Justice A.K. Mathur and the essayist (as Judges of the 
Supreme Court) in Divisional Manager, Aravalli Golf Course 
v. Chander Haas. The Indian Supreme Court clearly made 
some amazing progress since Anwar Ali Sarkar Vs. Territory 
of West BengalAIR 1952 SC 75 and A.K. Gopalan Vs. 
Province of Madras where the legal declined to enjoy making 
legal arrangement and rather practiced legal restriction 
remembering the Doctrine of Separation of Powers. In any 
case, the pendulum later swung to the other way. In this 
manner, in Maneka Gandhi versus Union of India AIR 1978 
SC 593 the 7 Judge Bench of the Indian Supreme Court, while 
overruling the 5 Judge Bench choice in A.K. Gopalan ‟scase 
presented the due procedure proviso in the Indian Constitution 
by a legal proclamation. In S. P. Gupta Vs. Union of India, 
AIR 1982 SC 149 it was held that:"He [the judge] needs to 
infuse fragile living creature and blood in the dry skeleton 
gave by the assembly and by a procedure of dynamic 
elucidation, contribute it with a significance which will blend 
the law with the common ideas and qualities and make it a 
viable, instrument for conveyance of equity."  
 

Likewise, on account of Supreme Court Advocates on Record 
Vs. Union of India, 1993 4 SCC 44it was held that:"It has a 
place with the Judiciary to find out the importance of the 
protected arrangements and the laws ordered by the 
Legislature."  
 

This was the approach of an over dynamic legal which 
accepted upon itself the need to arbitrate even where it was 
not saw to be justified. In spite of the fact that Article 50(8) of 
the Indian Constitution explicitly accommodates Separation 
of Powers between the distinctive organs of the State, 
however over and over, the Indian Supreme Court has gone 
up against itself the undertaking of filling in the holes made 
by the Legislature and the Executive to do „justice‟.  
 

At the same time, the legal has been frequently reprimanded 
for exceeding its breaking points. On account of 
VineetNarainvs. Union of India, 1998 Cri. L. J. 1208 the 
Supreme Court had imagined another writ called "proceeding 
with mandamus" where it needed to screen the examining 
organisations which were liable of inaction to continue 
against people holding high workplaces in the official who 
had conferred offences. Besides, the Court made by its legal 
request a body called the Central Vigilance Commission, 
which was not mulled over by the statute (the Delhi Special 
Police Establishment Act, 1946), for managing the working of 

a statutory body, the Central Bureau of Investigation. The 
Court additionally set out various rules for the arrangements 
of head of exploring organisations like Central Bureau of 
Investigation, Central Vigilance Commission and the 
Enforcement Directorate; aside from the Chiefs of the State 
Police. These rules, aside from being in connection to 
arrangement, were likewise with respect to their status, 
exchange and residency, and so forth. The inquiry emerges 
whether this was true blue exercise of legal power. In the 
instance of Indian Council for Enviro-Legal Action Vs. Union 
of India, (1996) 5 SCC 281the Court passed different requests 
particularly guided towards the States expecting them to 
submit administration intends to control contamination to 
both, the Central Government and in addition the Court. Here, 
the Court held that it was just releasing its legal capacities in 
guaranteeing that it cures the mistakes of the official.  
 

On account of M. C. Mehta versus Union of India, (2001) 3 
SCC 763where a writ was recorded with respect to the 
vehicular contamination in Delhi, the Supreme Court had 
passed bearings for the eliminating of diesel transports and for 
the transformation to CNG. At the point when these bearings 
were not consented to because of lack in supply of CNG, the 
Court held that requests and headings of the Court couldn't be 
invalidated or changed by State or Central governments. This 
was where, in spite of a few bearings being given by the 
Supreme Court, the legislature did not act quickly in reacting 
to the Order.  
 

The Court has recommended standards with respect to the 
running of the detainment facilities and mental instincts, 
instructed the Government to actualise work laws at 
development sites, recognised affirmations in therapeutic 
schools all through India setting down examination schedules, 
prescribing peddling zones in metropolitan cities, set out the 
rules for the retail outlets for fundamental items, for example, 
LPG, resolving debate between open endeavours of Central 
Government, coordinated the specialists like C.B.I to lead and 
finish examination speedily in instances of national 
importance, guided the harmful production lines to restart on 
the specialised reports on wellbeing measures, endorsed as far 
as possible for the low pay urban housing or set up a specialist 
board headed by a resigned Supreme Court to consider the 
vehicular contamination level and so on. In these choices the 
court legislated, however in the process was condemned for 
having encroached upon the official area.  
 

With due regard to these and different choices it must be said 
that many judges regularly overlook that the legal can't take 
care of all issues in the nation. Assume the Court passes a 
request that from tomorrow neediness in India, or joblessness, 
or lack of healthy sustenance and so on are canceled. Will 
these requests mean anything? Would they be able to truly be 
actualised? India is a poor nation with restricted budgetary 
assets. Besides, numerous such requests e.g. for interlinking 
streams vide In re Networking of Rivers (2012) 4 S.C.C. 51 
raise awesome specialised and managerial issues, and are 
truly in the space of the governing body or official.  
 

The latest case on legal activism was the situation of 
ArunaRamchandraShanbaugVs. Union of India and Others. 
JT 2011 (3) SC 300.ArunaShanbaug, a medical caretaker in 
1973, while working at a Hospital at Mumbai, was sexually 
attacked and has been in a lasting vegetative state since the 
strike. In 2011, after she had been in this status for a long 
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time, the Supreme Court of India heard the appeal to the 
request for wilful extermination documented by a social 
extremist asserting to be Aruna‟s companion. The Court 
turned down the appeal, however in its point of interest 
judgment (wrote by the essayist) it permitted uninvolved 
wilful extermination i.e. withdrawal of life support to a man 
in for all time vegetative state, subject to endorsement by the 
High Court. 
 

Trends in Judicial Restraints 
 

Rising legal activism was obstructing administration in the 
nation and affecting development in Asia's third biggest 
economy, fund serve P Chidambaram said.  
 

"No place on the planet would we see perfect harmony 
amongst governing body and legal. In any case, in India, we 
have seen escalating legal activism, which had affected the 
adjust of administration," Chidambaram said at The Economic 
Times Awards for Corporate Excellence.  
 

"The adjust in India has swung far from the official and the 
parliament," he said. "The legal has taken a high ground. 
Unless the official has a last say, we can't have maintained 
high development rate. Nations like China, Brazil and 
Mexico, with a more grounded official expert, have displayed 
better development direction," he contended.  
 

"Legal organisations can't assume control administration. We 
should rediscover the harmony between our establishments 
and we need to reassert the harmony between changes, 
advancement and organizations," Chidambaram said.  
 

Sounding a note of alert on legal activism, The President of 
India Mr. Pranab Mukherjee said legal declarations must 
regard the limits that different the council, official and legal. 
Making his initially visit outside the national capital 
subsequent to accepting the workplace of President on July 
25, Mukherjee additionally said that everything must be done 
to shield the freedom of legal from any type of infringement. 
Tending to the valedictory capacity of the 150th 
commemoration festivities of the Madras High Court, he 
encouraged legal to continue rehashing itself through a 
procedure of reflection and self-redress in the meantime. In 
his address, Mukherjee touched upon different issues that 
command legitimate talk including legal responsibility and 
the arrangement of judges. The President alluded to legal 
activism and said the judges through development and 
activism have contributed immensely to growing the outskirts 
of equity and giving access to the poorest of the poor. 
 

The Supreme Court in a request has said that the legal must 
shun infringing on administrative and official space else it 
will boomerang as political class venturing to take away their 
freedom. A seat containing Justice AK Mathur and Justice 
MarkandeyKatju stated, "If the legal does not practice 
restriction and over-extends its point of confinement there 
will undoubtedly be response from government officials and 
others. The lawmakers will then advance in and abridge the 
forces or even freedom of the legal. The legal should, thusly, 
keep itself to its legitimate circle, understanding that in a 
majority rules system many issues and debates are best settled 
in a non-legal setting." The court said that legitimisation 
regularly given for legal infringement into the area of the 
official or lawmaking body is that the other two organs are 
not doing their occupations appropriately. Notwithstanding 
expecting this is thus, a similar assertion would then be able 

to be made against the legal too in light of the fact that there 
are cases pending in courts for 50 years, seat said. On the off 
chance that they are not releasing their relegated obligations, 
the cure is not legal impedance as it will abuse fragile adjust 
of energy revered in the constitution, commented the court.  
 

There are numerous cases where legal had infringed upon the 
turf which was baseless. The Jagdambika Pal caseof 1998 
including UP authoritative get together and the Jharkhand get 
together instance of 2005 are the two glaring cases of 
deviations from the plainly gave protected plan of detachment 
of forces, said seat.  
 

There is wide (however not outright) partition of forces in the 
Indian Constitution vide Divisional Manager, Aravali Golf 
Course versus Chander Haas, 2008. The Constitution of India 
did not accommodate the legal to be a super governing body 
or a substitute for the disappointment of the other two organs. 
In this way, the need emerges for the legal to set out its own 
particular constraints.  
 

A few people say that the legal can go into the space of the 
official or lawmaking body on the grounds that these organs 
are not working appropriately. Yet, at that point it can 
likewise be said that the legal, as well, is not working 
appropriately, there is incredible deferral in choosing cases, 
defilement in a segment of the legal, and so forth. Should then 
the governing body or official assume control over the 
judiciary‟s work?  
 

One of the cases of legal restriction is the situation of State of 
Rajasthan Vs. Union of India, AIR 1977 SC 1361, in which 
the court dismissed the request of on the ground that it 
included a political inquiry and subsequently the court would 
not go into the issue. In S.R. Bommai Vs. Union of India, 
(1994) 3 SCC 1, the judges said that there are sure 
circumstances where the political component rules and no 
legal audit is conceivable. The activity of energy under 
Art.356 was a political inquiry and along these lines the legal 
ought not meddle. Ahmadi J. said that it was hard to advance 
judicially reasonable standards to examine the political 
choices and if the courts do it then it would enter the political 
brush and scrutinizing the political insight, which the court 
must avoid. 
 

In Almitra H. Patel Vs. Union of India, (2000) 2 SCC 679, 
where the issue was whether bearings ought to be issued to 
the Municipal Corporation in regards to how to influence 
Delhi to clean, the Court held that it was not for the Supreme 
Court to guide them concerning how to do their most 
fundamental capacities and resolve their troubles, and that the 
Court could just direct the experts to complete their 
obligations as per what has been doled out to them by law. 
Additionally, in Union of India Vs. Kishan K. Sharma, (2004) 
5 SCC 518, when the High Court issued a Mandamus to the 
Government to pay a specific scale to its officers, the 
Supreme Court setting out the limits of legal activism when 
all is said in done held that such Mandamus would not be 
passable as obsession of pay rates was a managerial choice. 
Likewise, making of a post is a regulatory or authoritative 
capacities, and is impossible by the court vide Divisional 
Manager, Aravali Golf Course (supra) 
 

CONCLUSION 
 

In any case, the administration can't be supplanted by the 
legal foundations. There is a need to find a harmony amongst 
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legal and official foundations. We have to reassert the 
harmony between changes, improvement and foundations. 
Legal activism ought not be utilised to prompt the 
Constitutional standards of division of energy getting 
dissolved. Our Hon‟ble Judges ought not cross their points of 
confinement for the sake of legal activism and not to attempt 
to assume control over the elements of different organs of 
organisation. Legal professions must regard the limits that 
different the Legislature, Executive and Judiciary. TheJudicial 
Activism has touched practically every part of life in the 
present circumstances. Be it the instance of reinforced work, 
illicit confinements, torment and abuse of ladies, the 
execution of different arrangements of the constitution, 
natural issues, wellbeing, sports and so forth the courts took 
perception of each case and set down different judgments to 
ensure the essential human privileges of every last individual 
from society. In any case, the legislators and some sacred 
specialists censure legal activism and then again the legal 
counsellors and open has invited it with warm hands. It is 
vital to take note of that legal Activism has such a large 
number of benefits however it has certain bad marks. Here 
note that we can't lead the legislature on legal premise as it 
were. Visit showdown between the Legislature, Executive and 
the legal will likewise harm our settled fair arrangement of 
administration. The individuals from each institutions worn to 
maintain the constitution, which alone is incomparable. The 
two sides will keep up and regard the line of boundary of 
energy under the constitution and won't enable a contention to 
create between them.  
 

By developing the regulation of Basic Structure of the 
Constitution, the Hon‟ble Supreme Court of India has 
constrained the energy of Parliament to alter the constitution. 
The court‟s expanded activism has been great and contributed 
a ton for India‟s majority rule government. The costly, 
specialised equity now winds up plainly reasonable and non-
specialised through the development of Public Interest 
Litigations. The vital inquiry today is not whether the 
Supreme Court could actuate its legal part, however to what 
degree the ideas of Judicial Activism and inventiveness are 
worked out. A harmony between the forces of Judiciary, 
Legislature and official is important to convey the country on 
the genuine way of vote based system. 
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